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1 50000: Merks.mm haill: Aniditheretore if once;50000Merks = 
be. ;contracted, that Burden. could only lye upon the Eſtate; 
nor is there any Hiſti vin the Dedd; whether this Sum con- 

| Lite partly bf Principal-or pertly of Annualrents ; it was'only 


70 2 to cobtratt $0Qoo:Mevks: inhalt which makes the 


„ m nne 


03 your 


role" Toterloctieds] wh 3h Poitier tie-in the 


or: that Sum, from theizgtb of March 1718, and Annuatrent 


af ' the other: 26000 Merks: from Sir John Schaw's Dear, the 
9th of April 17 52, and in Time coming till Payment; and lite. 


prin- 5 al ATA 


cipal Sum of . 50000 Merhs, contained in the three Bonds pur 
ured on,  Annualrent of 30000: Merks,. contained. in the Bond 


wiſe of the Sum of 3000 Merks of Penalty contained in the 


Bend for 30000 Nerf. 


Non is it matcriahi-thatin tho after Patt ef the'Olanſe: whore ; 


recited, declaring, that Adjudication or other legal Diligence 


ſhould never expire to carry away the irredeemable Right of he 9 
Lands, but ſhould always be redeemable upon Na 


«, Sum for which. the fame ſhould: be obtained with the An 


« nualrents;” for this does not derogate front the fotmer Clauſe, 


only allowing 50Q00, Merks in halll to be contracted; and it 


muſt be ſo underſtood, that the Adjuditation, Princip and An- g 
nualrents, is not to be extended ito a greater Sum. But at leaſt, 


whatever might be the legal Effect of an Adjudication when 


deduced; or hether even Annualrents might be foundidue of 
the Sum adjudged for, is not to the preſent Queſtion, ſingly re- 


lating to Sir John's Powers, what: 080 be could contract or 
leave upon the Eſtate. The Petitioner ſays it could mot exceed 


50000: Merks, whereas by the Interlocutor as it now ſtands, | 


he leaves: above. Ease that Sum; but the Petitioner hopes, 


that your Lordſh will find him intitled to Relief, ſoifar as the | 


Lork Cathcart's'1 nd exceeds; 50do0 Merks. 101 395186 
Should there even be Difficulty upon this Point, the Petit 
ner muſt contend, that as it is provided bj the Tailie, that the 
| Proviſions in Rinne of the Daughters in the Contract of Mat- 
riage ſhould exhauſt the F Aue oſd burdening wü o οοð 


4 
4375 


Merks; and as the Conſequence of this Proviſion, in favoars'of -_ 


MarioniSchaw, Sir Fobu's. only Daughter, a Burden is laid op- 
pon tlie Eſtate, and is now claimed iy the Defendet, ono 
leſs than 121, 00 Merks; the tailied: Büste n Galn Hefe 


for the 50,000. * and ſo far as the Arinualcents-that hade 


ef T* ob fallen 


mes 


Etſtate ſo far as Sir 
either directly or in qirectiy Sir 


Penalty the Petitibnet isipe 


1 that theſe Words ſhould be left out of the Interlocuror, 


(026% 


fallen tas excedd the Hdd Sum of yejooo Merks' che Potid- 


oner, as Heir of Tailic, is -intitled6/ Relief from the De- 


fender, Heir to Sir Fobn Achau in his ſeparate Eſtate; and 
this ought the rather to hold no/ Role the Proceedings 


yet your Lordſhips, upon the Caſe beink ſtated, and an Offer 
made by the Petitioner's Grandmother ¶ Heir of Tailic} heripay- 
upon ary: Aſſignation, the Court. did not teliſh ſuch De+ 


ing 
vices and Contrivances, calculated ta carryioff theEftine in 


of the Taille ; and therefore it is humbly thought, that 


Four Lordſhips will dow gite no further Eſſed vo thit Coitri- 


vance, for fo it clearly appears, than to permit the Annual 
rents; incurred dur 


could expreſely have burdened: it, 


and no further, that is to fay; 3 
8 en plea to 


further Burden upon it; the — ſucceedi 


the Tailic,' is intitled to Relief from Sir nenn 
ing do him in an opulent Eſtate.” o 2 id 112 * 31 


oſitive was not mentioned in the 


Debates, nor by your I. 
Interlocutbr is now! worded; it may, witly great Submiſſion, 
admit of a Doubt, if it does not extend to the Aunualrent of 
the Penalty; but the Petitioner rehends, that he is not 
intended to be found liable in the abſolute Payment of 7000 


Merks of Penalt „contained in the Bond, or that he is to be 
Stherwiſe liable 


a it; than any y other Debtor is; and he is ad- 
viſce}, that nothing hitherto his occurred for ſubjecting him 10 
che Penalty of 3000 Merks, which makes him hum inſiſt 


1121131 


a 


the 1722 above noticed are conſideretd. It then apprars that 
the Scheme was laid of making this 3 o Merks, and Annual- 
rents thereof, a Foundation for carrying off the whole Eſtate; 


Sir Fdbx's Poſſeſſion, to affect che tailied 


bring a 
"2p arti 


Te Petitioner obſerves, in the lab thendondd Branch of the | 
| 3 theſe Words, and likewiſe of | the S of 3000 
Aer: of Penalty, containtd in the Bund for 30000 Mer. This | 


at adviſing the Cauſe; and as the 
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Was vr the 17 75 rerved "the 
5 And in order to Expl a 1 * 165 f Lordſhips Will Be in- 
red that in ute 1685, in favour of the late Sir 
Jobm Schaw's Father, there was a ower reſerved ro the Grint- 
er of the Charter 225 2 177 domind Foonm Schale durante Fe 1 
Te cu Vite, erg ems ef roſs Jaciendi far 
5 , tchumemtbrum etiamgue ho infra urbem 4. 
"Grttnot t; arid” in tlie Chatter 1 86 Feit of che late Sir 
Jun Seba, the Ane Power is ed in 17 Worche, nec 


von refer van plmant poteffatins er Menue Wi ei, dee 
domos ſeu edi erg f in Rach 19 old 14 05 e , An, in modo 2 


non yal miu anni 111, 110 ne fei. 


am nam. mar- 


nas los mont Scotia propt wamiue lie fall 775 non 2- 
#;ficat, And again in the be Tale 3 150 there! IS 2 1 161 l Re- 
_ ſerving always, notwithſtanding of the Prem full power 
40 oo Liberty to tlie ſ. d Sir J a, Ste and and a ter 1 Death 
Lic the faid Jobn Schaw ho Sob, and the ei 
a d'Proviſion above — to * eus or 
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manen n them, not depen 
upon theWill 12 55 the 9 55 9 er Rights dy kk 


mited to giviog feud b ; demonum, Fenementorum, .. Arte « 
Infra urbem d ane, 7 and. the next Charter mentions; Ab- 
fl in . than ,w ut othing, cap, more 


e en 18 
Led 1 rban Tenements 5:94 fn e 


Coe is dee eus or Tacks y Part or 
Portion of te od 1 Opt ATM ED N clearly. 
n 92 and nfined d to the ame 127 Ri | 

"Words 0 5 8 5.0 A SIGN % 
Fetter, T8 1 not to be unger 20.5. Per Fall of D 
and, 5 155 The Fall 155 e 
oo were . 0 ply Subjects that could be ſer, t 
houſes with Yards and Offices, or in other N Words, the Urba 
Tenements infre urbem de Greenock., . 
caſio 0 dc MIR th ji 


"And the Petitioner, has no Occa 
Power Was confin'd to what, was.theg. built, or whether upo 
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; 1 yang tb HQ, with, proper. Yards and Offices, 2 


Greenock, theſe might not like wiſe be feued at * | 
he. humbly contends, tha 

8 7 e e e in no. 5 1 
2Oules al F Ss. more p roperi7 

6 nal! fran ieh 3 the Caſe of the EY kein 5 
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uſed fora, better P | ; ſub- 
has yielded, if the Petitioner's Information is juſt, near 100% 


the Petitioner in conſidering another Part of your Lordſhips 
dition, that ao g. ſhould be paid for 
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1 e 1 
in Queſtion, comptehending near 20 Acres of Ground, of 


which there was little more than 1 Acre, 1 Rood built at the 


Jars of the Feu- right, and which nothing was co-hinder-the 
ſſal, had he been ſo minded, : 0 havg converted into:a rea! 
Farm or Corn Fields; tho it muſt be admitted, that it has een 

er Purpoſe; ſinee {g far as it is again ſubyfened, it 
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tion, that the extending the Clauſe in Queſtion to other Sub- 


jects than the Houſes in Greenoch, or UrbanTenements, would 


inconſiſtent with the Tailie itſelf, which, by another Clauſe; 


_ regulates the Powers. of ſetting the Lands, or Parts thereof, un- 


Interlocutor. It ſuffices at preſent to ſay, that from the Scope 
Clauſe can only relate to the feuing or ſetting in Tack Dwel⸗ 


ling-houſes, Yards or Offices, and no ways can be extended to 
eonſiderable Portion, of the Eſta teme. 
„ your Lordſhips ſhould continue of Opinion 
in general, that granting ſuch. a Feu was competent; or within 
the Powers allowed by the Tailie, yet ſurely it ſhould have diſ- 
tinguiſhed what was to, have been built and what not; and, in 
any Event, when the Houſes. were built upon theſe 19 Acres, 
20 5. Scots ſhould have been payable for the Dwelling-houſes, ; 


and Intention of the Deed, as well as from the Words, this 360 i 


whereas, as it was juſt now noticed, the Feu-right is ſo conceiv- 


* 


ed, that the. Heir of Tailis draws an inconſiderable Rent of 
5.5. for the Dwelling- houſes; by which. Means, in Truth, the 
Vaſſal reaps the Profits contrary to the Terms of the Tailie, 
which only allowed the Power of feuing upon the expreſs Con- 
VAL F all | of Dwelling- 15 

1. of; the Tailie is ſupported hy 
beſt knew, the Meaning or Intention of the Deed ; 


Ih, 
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1 Sr Jet 2 © febing 
out Parts of this. Town, e deund theit” Vaffals mou the 
Payment of an additional Nent of 15 . Store upon be n 
of the Grounds that ffrould be afterwards Prog es 4 ol 
The Petitioner will wet ure your Lord fhips _— 
| Hardſhipeimpoſed apm him by Xhis Ferri e wh 
_ appreherids,' were beyond Sir John s- Power mY 8 ock 
F from Fhirlage, Eund- tas, Shore-dues; 
Fand off the Sea, working of Quarries in any Parte 985 the 
F 2 Payment of ta meer Trifle; iheſe 4 Het bedinary 
Geke Feus, aud therefore ſhDuld not ibe ſuſtafed- £197 
Oy muſt be obſerved; fur che: Harbeurz Watt! EEG! 
lainenes; is truly omprehen dbb under the Taille urig therefore 
neceſfarity deſosfidv de the Heif of Tuilie cohfrqdentiy nE does, 
with Submiſſion, apprehend, 'thar Sir John Schau, or . 
nent Heir of Tale had- no. Power 8 th” Rents of 


e möte than ho! could leſſen ory 125 n the 
Nents of che reſt of the tallled Eſtate; and'this tfle rather, that 
he maiorainitigthe Harbour muſt be a Burden on the Heir of 
Tailie. The A ee applies to the Imtmunity from the Thir- 
op contained in the Right, ſeeing the whole Harony was thirl- 
ect at the Time of the H ailie, wo the Profits or Rents of the 
Mills are u Part of the tailied. Eſtate, the Rent whereof muſt be 
_dminiſhed' by this Exemption, the Thirlage"of* the Feuste of 
the Town of Greenocl amounting to above 20 J. Ste 


82 


lx, Ghziſt, at che Cane Time, "the Heir of Tailſe muſt Bear the 


e not only'-of upholding” the Waret2mill] but alfo a 
Wind- mill at a great Expence, as the Water mill cannot ſerve 
the Thifle above a few Months in the Year, and the Heir of 
Taile is expreſsly bound in the Vaſſals Fen-rights, to uphold a 
Wind-mili as well as a Water- mill. 


be Petieioner cannot help faying, chit when the Veaifght 


in the 77 19 ib eonſicdered, the Anrfety which appears in it; to 
againſt any lrritaney being incurred thereby, plainly ſhow, 
that even Sir John himſelf was ſatisſied at the Time it was ex- 


ecuted 
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d by Sit Jh himſelſ. cannot properly Ane . 
5 feüing granted 29 the Tailie, for the Reaſons mentioned re | 
eee i Greengck and; this thei rather thai tho' 
2 ches Mat large Feu upon, de D 
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appened localiꝶ do touch ht as formetly fened, 


Ae the Pd. 

22 deſeribgdns full f F n 1 
a coulg Hover boy ne Bm ARE of rec 
nementorwne lDwelling-bouſes: Lards,-ori Offices. & 5 25A vl 

The next Article; which the Petitienet muſt b ve to 
drin Fae your/ Lordſhips: Review, is the; Tack for 19, Yar 
Lid 1 0 Barony! of Greenach;' 3 abber a 


"La Har, xe Eſtate,: together with the whole Inoloſures about 


«thr ple, and Planting-therein;?!) 21 16977 2007 oth ,nwor 


ey the, Tailjr, Sir Fob Sela and the: Heirs (of Entail,'are 
| tied e 


ing Jacks or Rentals for any get. acethan | 
gtime, or for 19 TT ears, end{withour un- 
„ Such Clauſe the Petitwnerapptehbnllg is 4 
eee, ol | Lailie, that he Tue w 5 
8 8 0 ' 

are ib 2 beit E-. 
r call - the Tack; is truly an 
Fuhich — 18 inter- 
ev Occupi cc: 


bye a H 9 | 
2 i four ea, 3 5 
, of any 2 or Meliorations that might arife-from this 


5 | Ft to che A of the * of Tailie; and accordingly | | 


extra- 
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Fe e Powers, are given him for holding Courts and 
; ron Baillies; Privileges of the Maſter or Proprietor, 
not of a Tenant... Sir John attempted to alienate or feu out this 


rary Alienation. of the Lands, W the Bafa is . 
poſed as Lord Superior over the Tenants. 
| Beſides, the Tailie expreſsly forbids Tacks to be g ranted 15 
175 Diminution of the Rental, and ſuch Diminution, the Petitioner 
is adviſed, Pi | 18 not only by leſſening the Nat but by 
WM auſes; if from theſe a Prejudice ariſes to the He 
E N ot if at the Ic of the Tack he is to be burdened 
= * with unneceſſary Expence, which is the Caſe here; for the De- 
fender is only obliged to leave the Houſes in Repair. that ſhall 
be on the Land at the Expiration of the Tack, which leaves him 
at Liberty ta permit the greateſt, Part; if not the whole of the 
_ Houſes, to go to Ruin, which. muſt bring an unavoidable and: 
great Expence upon the Petitioner, who muſt of Neceſlity build 
1 | mY. 85 5 for other Tenants; ſurely ſuch a Tack impoſing 
3 4470 on an. Heir of Tailie, to lay out ſeveral Y 8 
1 | * 


ſtate; before he can, at the Expiration of the Tack, 
elſion, 0 his Fanz an bri ring that Part of his Eſtate, 
EY 15585 Pollen ituation 25 i was, is in 1 Eye of Law, and of 
1 common Senſe, a greater Diminution of the Rental, than if the 

Proptietor had, for theſe 19 Years, leſſened the Rental, even 


two or three per: Centum fer Annum. 
Kd, with Submiſſion, it is improper to ſuppoſe the Caſe of 
Farm {HEL t to. one Man, or even being laid down into 


_Gr N . known. this is not the Method of ſetting 
<3 dum Int t Country, and that no real Proprietor would 
| chuſe it; ho no doubt one in the Defenders Situation may be 

oO cally. induced to attempt ſuch a Proj ect, becauſe the Lo 
it Il vpon the Petitioner at Aae i of the 19 Yea 
0 not upon him. The Petitioner not lay that ſuch Pr 
jects 
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52 Part of the Eſtate, but it was cafily ſeen, that this Meaſure, ſo 
aordinary to the Tailie, could not avail; but in effect, the 
t now granted, though called a Tack, is at leaſt a tempo- 
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0 'of i this adjacent” Borough, *and a conſiderable 
0 Pine which he ſtill may build, may ere kiel, und 10 the 


Situation with the one in Neſt where the Lands att culti- 


vated by many People; but the Event has like ways juſtified the 


Peritionet's A prehenfions, by ſhowing the Expence Which 


me Proprietor fas been led into, in order ro-retiiey er d 


Tuffered, his Eſtate being thereby laid Waſte until Ib üfes 


be built for Her Hor. A <ultivare the Grounf95021 5 yim 

But further, leaving thefe abſtract Points, Aberaufe the Peti- 6 
Holler ap prehends, char whether 4 Take ls reuſdnable or bmrea- 
Torable, bre beer a Clauſe imports a Diminution uf = = AY | 


AI ot! nbt, muſt be gere tmiged tom Ab n 


Otte, rhe Situation of the Grout pron | of* 
Sad even the thgth to Which Invpro = [2 
at is proper in a grafing Güte be very im} proper in 
A Corn Cour hat taay be EE 585 Ooty: whete 
there are large arts, and N enants of EDN be 
eaſily got to occupy them, might be very mptoptr —— | 


Parts of the Country, where oy the Sen eee eee 
e numerous; and whit may be proper 100 Tens 
Hence, may at preſent be the worſt Thing t . be foie to 
An eg and confequently the permitting the Tenant to do 


® a conſiderable Diminution of the Rental: Arid theſe, eats _, 
are not imaginaty, in this Caſe ; for if your Lordſhips/thould © 
i l adhere; 0 your Interlocutor, repelling — teaſons Sie Re- 


Auction of eF eu of Greenbeb, then the” pong 15 N 
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TT. Bulldog 8 Bu under his Power, a 
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1 +. Your Petitioner ſhall only 444 0 where really a Tack is 

1 fairly and truly ſet by an Heir of Tailie, your Lordſhips may 

In ſome Caſesavoid entering into a nice Diſquiſition of every Ar- 
titicle; but where the Scope of the Tack, and other Deeds grant- 

cd along with it, are clearly intended ſraudem facere lege, to de- 


feat a Settlement made according to the Laws of the Lan d, to ; int . 


the making of which the very Granter of theſe Deeds was a 
Party, and this, not by abſolutely deſtroying a Tailie, but by 


indirectly taking from the Heir of Tailie the natural Benefits e 


which ariſe from an Eſtate, leaving him ſtill tied up under al! 
the Fetters, and liable to perform all the Conditions, then a- 


: 8 litiia non eſt indulgendum; and your Lordſhips may, nay, your | ith 


| Petitioner hopes to be forgiven to ſay, /ould interpoſe, and 185 
take Hold of every Objection to do Juſtice to the Heir of Tai- 


oo lie, by deſtroying ſuch grievous and iniquous Deeds. 


May it therefore pleaſe your Lordſhips to review theſs 
JJ end WIE 7 7 
Imo, That the Petitioner is intitled to Relief of ub. 
Annualrents of the Bond for 30000 Merks. 2do, 
ind, that Sir John Schaw was prohibited by the 
Tailie to burden with more than 50000 Merks, and 
therefore the Petitioner can only be ſubjected to that 
Dum in whole; at leaſt to find, that the 200 Merks 
muſt pro tanto be imputed in Payment of the Annu- 
alrents of the 30000 Merks; and that the-Petits- 
oner therefore cannot be liable to Sir John Schaw's 
ie Bonds for the 20000 Merks, 3tio, To find, 
Fr᷑bat the Petitioner is not liable to the > . 
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